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DEPARTMENT OF LABOR & ECONOMIC GROWTH 
FREEDOM OF INFORMATION POLICY/PROCEDURE/GUIDELINES 

 
 
 

I. Policy 
 

It is the policy of the Department of Labor & Economic Growth (DLEG) to fulfill the 
legislative intent of the state’s Freedom of Information Act (FOIA)1 and to provide public 
access to certain records and disclosure in accordance with the Act.  A FOIA request is 
any written request for records or documents, regardless of whether the request mentions 
the FOIA or not.  A FOIA request may be a part of much more extensive written 
communication that may not initially appear to be a formal FOIA request, in accord with 
the specific policy, procedure, or practice set forth within their respective bureau or 
office.  Each bureau or office may have different statutes or standards that can impact 
whether information should be disclosed.  If an employee has any doubt as to how a 
request for information should be handled, the employee should confer with his or her 
supervisor.  The designated FOIA Coordinator for the bureau or office, or the Department 
Central Office FOIA Coordinator may also be consulted through supervisory chains. 

 
As indicated in the FOIA pamphlet prepared by the Office of the Attorney General, in 
general, all records/information of a public body except those specifically cited as exempt 
under Section 132 are subject to disclosure in accord with the FOIA.  The records covered 
include: correspondence (including e-mail), records maintained in databases, formal 
minutes of open meetings, informal notes or formal and informal recordings, officials’ 
voting records, staff manuals, final orders or decisions in contested cases and the records 
on which they were made, and promulgated rules.  Other written statements which 
implement or interpret laws, rules, or policies, including, but not limited to, guidelines, 
manuals, and forms with instructions, adopted or used by the agency in the discharge of 
its functions, are also covered. 

 
It does not matter what form the record is in.  The Act applies to any handwriting, 
typewriting, printing, photostatting, photographing, photocopying, and every other means 
of recording.  It includes letters, words, pictures, sounds, or symbols, or combinations 
thereof, as well as papers, maps, magnetic or paper tapes, photographic films or prints, 
microfilm, microfiche, magnetic or punched cards, discs, drums, or other means of 
recording or retaining meaningful content.  It does not include computer software. 
 
Appreciation is expressed to Stephen Geskey, Stephen Gobbo, and Thomas Quasarano 
for their review and input regarding the preparation of this document. 
 
Melvin Farmer, DLEG FOIA Coordinator 

                                                 
1 1976 PA 442. 
2 The FOIA is subject to amendment and reference should be made to the actual statute for revisions, additions, or 
deletions to ensure current exemptions and other requirements are properly applied. 
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II. Procedures/Guidelines 
  

When a DLEG office/bureau employee receives a written request for information under 
the Freedom of Information Act, the request must be immediately date stamped and 
forwarded to the Freedom of Information Act Coordinator that is designated for the 
employee’s office or bureau.  The DLEG is required by law to respond to requests within 
5 business days after receiving the request by an employee—15 business days only if a 
10 day extension period is invoked by the Freedom of Information Act Coordinator.  
Employees should not assume an extension shall automatically be claimed.  Therefore, it 
is imperative that the employee immediately provide the office/bureau FOIA Coordinator 
with the request immediately.  The DLEG is permitted to charge fees for the costs of 
providing requested information (see Section 5 of this manual).  The fees may include 
charges such as labor, duplicating, mailing, and so forth.  The FOIA Coordinator will 
work with staff in determining the proper costs and any fees that may be charged. 

 
1. Bureau/Office FOIA Coordinator Activities 

 
− Logs FOIA request into the method used, based on the date of receipt by any 

employee, calculate the response due date based on the Freedom of 
Information Act, 1976 PA 442 (Extended response dates can only be based on 
criteria set forth in the FOIA.) 

− Determines whether requested records/information exist in bureau/office. 
− Determines whether part or all of requested records is exempt, and separates 

exempt from nonexempt records. 
− Reviews records to be collected to determine estimated costs, if applicable to 

be charged; or waived due to indigency. 
− Prepares fee estimates as necessary based on DLEG’s applicable fee schedule 

and forwards the estimates to the Central FOIA Coordinator (or Designee) 
when a question about the appropriate good faith deposit arises. 

− Pursuant to internal review with appropriate bureau/office staff, forwards 
response to the FOIA requester within 5 business days of receipt of the 
request or within 15 business days, if an extension was claimed.  It is noted 
that the FOIA requires a response within the statutory timeframes, containing 
any claimed FOIA (Section 13) exemptions from release of records, however, 
the response need not be sent with all actual records/documents.  This is 
particularly the case where a “good faith” payment is required. 

− Where applicable, upon receipt of required payments, mails requested records. 
− Consults with Central FOIA Coordinator and/or assigned Assistant Attorney 

General (AAG) regarding issues of concern regarding FOIA 
requests/responses 

− Prepares proposed response for FOIA Coordinator if request was made 
directly to DLEG Director’s Office. 

− Provides Central FOIA Coordinator rationale/information to assist DLEG 
Director address appeals of non-disclosure of requested records/information. 
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2. FOIA Requests From Media and Other Particular Sources 
 

The Office of Media & Public Relations shall be sent copies of FOIA requests 
received from the following sources: 
 
 The requester is a representative of or connected with the: 

− Media (newspaper, TV, etc.) 
− Union or union representative 
− Political organization 
− Hot issue in your unit/department 
− Form letter 
− Request pertains to memos from the Executive Office 

 
 If the request pertains to an open regulatory matter regarding: 

− Informal settlement conference 
− Prehearing conference 
− Administrative hearing 
− Court dates 
− Other 

 
This is necessary so that the Executive Office may be kept timely informed and/or 
aware of possible sensitive issues regarding department activities.  The procedure 
to follow is: 

 
A. Written Requests – Copies should be immediately sent to the Media & 

Public Relations Office via their Routing Cover Sheet form (Attachment 
4). 

 
B. Verbal Requests – The media requester is to be informed that all requests 

for copies of public records must be in writing; and/or refer the media 
requester to the Media & Public Relations Office (517) 241-1580. 

 
3. Verbally Requested Personal Information 

 
From time to time, DLEG staff receive verbal requests from other agencies or 
individuals (public, private, etc.) for personal information regarding state employees 
or clients.  Typically, the requests seek information regarding social security 
numbers, date of birth, and/or home address/phone number.  As you are aware, such 
information, regardless of the requester, is still subject to state/federal privacy 
statutes/regulations; and certain information may not be released without a signed 
release authorization from the individual(s), or a court order. 
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Employees are reminded that upon the receipt of a verbal request for personal 
information: 

 
A. Request that the requester fully identify themselves by full name and agency 

represented; and inform the requester that such a request must be made in 
writing or via email so that it can be determined whether the request comes 
from a legitimate source; or refer the requester to the agency’s FOIA 
coordinator. 

 
B. If/when a written request for personal information is received by agency staff 

other than its FOIA coordinator, the request should be referred to and/or 
coordinated with the agency’s FOIA Coordinator to: 

 
− Determine whether the requested personal information is releasable 

without a signed release authorization or court order. 
 
− Assure that the agency is in compliance with the appropriate 

state/federal statutes/regulations regarding personal 
information/privacy such as the HIPPA, the state/federal statutes 
protecting social security numbers, Employee Right-to-Know Act, etc. 

 
− In cases of litigation involving the agency/state, provide the agency a 

record of what, if any, information was released to whom, date of 
release, etc. 

 
The above, as discussed with the AG’s office, is not intended to diminish or 
question the authority of an agency to request personal, protected information, 
but rather to address the manner in which such verbal requests are addressed 
and processed by a DLEG agency. 
 

4. FOIA Requests Must Be In Writing 
  

All requests for information under the Freedom of Information Act must be in 
writing, including facsimile or electronic mail; and requesters should provide their 
name, address, and date of request.  This is necessary for the DLEG office/bureaus to 
document that a request has been properly made, processed, and mailed (FOIA 
responses involving an extensive amount of records likely will need to be mailed to 
an actual postal address and delays will ensue if a requestor only has provided an e-
mail address or phone number); and to assist the DLEG in determining “excessive” 
requests for the same information. 
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5. FOIA Fees 
 

Section 4 of the FOIA provides that a public body, like the DLEG offices/bureaus, 
may charge for actual costs for public records searches, copying for inspection, or 
providing copies.  The fees allowable include costs for actual mailing; actual 
incremental cost for copying or publications, including labor; and the cost of search, 
examination, review, and deletion and separation of exempt from non-exempt 
information.  The DLEG office/bureau labor fee includes the hourly wages/benefits of 
employees capable of retrieving the necessary requested information, which generally 
is based on the lowest paid classified employee and/or, sometimes, a specialist in the 
department. 

 
The FOIA also allows the DLEG offices/bureaus to require, at the time a request is 
made, a good faith deposit, not to exceed one-half (½) of the total fees, for projected 
costs exceeding $50. 

 
The DLEG fee schedule specifies the rates that will be charged for labor, copying, 
and other necessary expenses permitted under the Act. The DLEG fee schedule 
guidelines (Attachment 11) are available from the DLEG Central FOIA Coordinator 
and are updated periodically (see attached). 

 
Individuals who submit an affidavit or other proof showing that they are receiving 
public assistance or showing inability to pay costs because of indigency shall not be 
charged for the first $20.00 of the fee for each request.  Determination of eligibility 
for fee waivers or fee reductions shall be made by the affected DLEG offices/bureaus.  

 
Note:  Some bureaus/offices have fee charges mandated by other statutes or 
regulations; and may opt to deviate from certain fees, excepting the hourly rate 
charges per Section 4 of the FOIA (See Section 6 B of this manual). 
 
General Labor Cost Guidelines 
 
1. Labor costs for duplication of records will be calculated using the hourly wage of 

the department’s lowest paid employee.  The department will utilize the most 
economical means available for making copies of public records.  The per copy 
for labor and material will be based on the department’s reports for such expenses 
for the applicable fiscal year. 

 
2. Labor costs for the search, retrieval, examination, review, and separation and 

deletion of exempt from nonexempt information, or any part thereof; an labor 
costs for the search and retrieval of computer records, if the search and retrieval 
require specialized knowledge of a program or database, will be calculated using 
the hourly wage of the department’s lowest paid employee capable of conducting 
the search, retrieval, examination, review, and separation and deletion of exempt 
from nonexempt information, or any part thereof.  The hourly wage will be based 
on the department’s payroll detail for the applicable fiscal year. 
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3. Labor costs for monitoring an inspection of original records will be calculated 

using the hourly wage of the department’s lowest paid available employee.  The 
hourly wage will be based on the department’s payroll detail for the applicable 
fiscal year.  Note:  Section 3(3) of the FOIA provides, in pertinent part, that “[a] 
public body shall protect public records from loss, unauthorized alteration, 
mutilation, or destruction.” 

 
4. Fees will be uniform and not dependent upon the identity of the requesting 

person. 
 

5. Pursuant to Section 4(3) of the FOIA, the DLEG has determined that a fee will 
not be charged for the necessary copying of a public record for inspection or for 
providing a copy of a public record; for mailing costs; for the search, retrieval, 
examination, review and separation and deletion of exempt from nonexempt 
information, or any part thereof; or for monitoring an inspection of original 
records, where the total fee is lower than $25.00. 
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6. Inspection and Protection of Records  
 

MCL 15.233, Section 3(3) of the state’s Freedom of Information Act (FOIA)3 
provides that: 
 
“A public body shall furnish a requesting person a reasonable opportunity for 
inspection and examination of its public records, and shall furnish reasonable 
facilities for making memoranda or abstracts from its public records during the usual 
business hours.  A public body may make reasonable rules necessary to protect its 
public records and to prevent excessive and unreasonable interference with the 
discharge of its functions.  A public body shall protect public records from loss, 
unauthorized alteration, mutilation, or destruction.”4 

 
The following provides guidelines regarding the onsite inspection, examination, and 
protection of the department’s original public records. 
 
A. Records Inspection Appointments 

 
Any person or persons making a request (by letter, facsimile, or electronic mail), 
via the FOIA, to inspect department records must make an appointment with the 
affected unit’s FOIA Coordinator (or assignee) during the unit’s regular business 
hours.  After the issuance of the department’s written notice in response to a 
request to inspect records, appointments should usually occur no less than ten 
business days after the appointment request to allow the unit(s) to make 
appropriate arrangements to: 
 

− Find and gather the requested information, if available; 
− Provide reasonable, secure facilities for inspection and examination; 
− Provide adequate protection of original public records; and 
− Coordinate regular department/unit functions while the inspection occurs. 

 
B. Chargeable Fees/Costs 

 
The FOIA and Department of Management and Budget (DMB) Procedures 
(2410.01 - Attachment 10) provide that a public body may charge the costs for 
providing copies and protecting public records.  Except as may be provided in 
another Act, the fee can be no more than the: 
 

− Actual mailing costs; and 
 

                                                 
3 Language current as of January 24, 2008: you are reminded to check the current statute for any changes or updates. 
4 See MCL 750.491, The Michigan Penal Code, 1931 PA 328, provides for certain penalties for the “willful” 
mutilation or destruction of State agency records.  This is one reason for agency personnel to supervise original 
document inspection in accord with the FOIA. 
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− Actual incremental cost of duplication or publication, including labor, 
calculated using the hourly wage including fringe benefits, of the lowest 
paid, full-time, employee capable of performing the required tasks; 

 
− Cost of search, examination, review, deletion and separation of exempt 

from non-exempt information, calculated using the hourly wage of the 
lowest paid, full-time, employee capable of performing the necessary 
tasks.  

 
− An hourly labor fee, including benefits, based on the lowest paid full-time 

permanent clerical employee, for supervision required to protect the public 
records from loss, unauthorized alteration, mutilation, or destruction.  
Also, a per page fee may be charged for necessary copying of records for 
inspection. 

 
− Fees are not to be charged for the cost of examination, review, deletion 

and separation of exempt from non-exempt information, unless failure to 
charge a fee would result in an unreasonably high cost to the department, 
and the public body identifies the nature of the unreasonably high costs. 

 
− Fees may be waived or reduced if the public body determines that a 

waiver or reduction is in the public interest. 
 

− If a requestor files an affidavit stating that he/she is a recipient of public 
assistance, or stating facts showing an inability to pay the cost due to 
indigency, the public body shall waive the first $20 of the fee for each 
request.  You may find that certain news media outlets will ask for a 
waiver of fees due to public interest.  The federal FOIA provides for such 
waiver, however, the Michigan FOIA does not require a waiver.  The 
general DLEG policy is fees are not waived except for indigency.  Consult 
with the Department FOIA Coordinator if any questions arise. 

 
− A good faith deposit from the requester, of not more than ½ of the total fee 

may be requested by the agency if the anticipated fee amount exceeds $50. 
 

− FOIA fees re not to be charged for public records prepared under an act or 
statute specifically authorizing the sale of those records to the public.  The 
records are to be released in accord with the respective enabling statute 
and payment of the statutory fees. 

 
C. Fee/Labor Charges 

 
Copying 

  
− $.25 cents per page for all “on-site” copy machine costs (includes all 

labor, paper and toner costs). 
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− Actual costs for any “off-site” copies that require duplication by a private 
copy center. 

 
Mailing – Use actual mailing costs.  To obtain these costs: 

 
− Bureaus/Offices – Use amount based on normal mailing procedures. 
− Central Office – Contact the Central FOIA Coordinator at (517-373-0194). 

 
Labor Costs 

 
DMB Procedure 2410.01 indicates that a department may charge the hourly rate, 
including benefits, of the lowest paid full-time, employee capable of performing 
the necessary tasks.  A General Office Assistant 5 for FY08 at $23.00/hr. shall be 
used in charging for copying costs and monitoring the inspection of original 
records. 

 
Charge labor costs for the following: 

 
− Copying that takes longer than one-half hour 
− Assisting with on-site review or security of records 

 
Note:  Charge labor costs for the following three items are generally charged only 
if bureau/office staff must spend more than one-half hour total in performing 
them. Explain the reason for these charges in the response letter. 

 
− Locating and retrieving public records 
− Reviewing records 
− Separating exempt from nonexempt materials 
− Securing records during on-site inspections 

 
Charge for labor costs using the hourly wage and benefits of the lowest paid 
DLEG employee capable of performing each of the above tasks.  

 
Note:  For certain confidential/exempt records or portion of records, the capable 
employee may necessarily have to be a professional level employee capable 
and/or authorized to determine exempt from non-exempt confidential information.  
In these situations, charge the actual hourly wage, including benefits, of the 
professional level employee. 

 
Other: 

 
− Photo shoots - $1.00 per page 
− Photo discs - $15.00 each 
− Audio/Video tapes - Actual cost of tape and duplicating 
− Transcripts and other documents involving special handling - may incur 

special fees based on the cost to be paid to a professional for transcribing 
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or duplicating the record.  For example, if there is no existing copy of a 
transcript in possession of the Department but a court report was used at a 
hearing to create a future record (when transcription is requested by a 
party and the record is then created); or duplication of unusual documents 
due to color or size, e.g. blueprints.  The requester can be required to pay a 
“good faith” payment before record duplication or a request is made to an 
independent court report to transcribe that person’s notes.  In most 
instances, unless an actual transcript exists in the Department, the 
requester may be referred to the court reporting services to make his or her 
own arrangements for transcripts.  Note:  If there is an existing transcribed 
record in the Department’s possession, the regular photocopying or other 
duplication costs are to be charged for any page or portion that must be 
disclosed/released. 

 
Based on the costs and the amount of records to be inspected, the affected unit 
should inform the requester that there may/will be some costs involved regarding 
their inspection visit.  In particular, estimates can be made based on the projected 
hours needed to inspect the records; and the number pages to be copied.  For 
example: 

  
  4 hours for labor to secure records @ $23.00/hr = $ 92.00 
  60 pages to be copied @ $.25/page =      15.00 
   Estimated total =    $107.00 
 

The projected cost should also determine whether the affected unit requests a 50% 
good faith deposit prior to the inspection appointment. 

 
All fee payments should be made payable and mailed to: 

 
  State of Michigan 
  Department of Labor & Economic Growth 
  Office Services Mailroom 
  7150 Harris Drive, P.O. Box 30015 
  Lansing, MI 48909 
 

Pursuant to Section 4(3) of the FOIA, the DLEG has determined that a fee will 
not be charged for the necessary copying of a public record for inspection or for 
providing a copy of a public record; for mailing costs; for the search, retrieval, 
examination, review, and separation and deletion of exempt from nonexempt 
information, or any part thereof; or for monitoring an inspection of original 
records, where the total fee is lower than $25.00. 
 

D. Facilities 
 

The affected unit shall prepare/provide an appropriate space at the agreed site for 
the requester to inspect the requested records. 
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E. Record Preparation 

 
The affected unit shall: 

 
− Gather from all department sources the requested records to first review to 

determine whether there is exempt information that needs to be segregated 
and/or redacted prior to inspection.   

 
− Take the appropriately reviewed records to the designated secure location 

where the requester will be allowed to inspect them. 
 

F. Inspection of Original Records 
 

− A staff member must be present at all time during the inspection of 
department records if any original records are involved.5 

 
− Allow the requester to review/identify the records desired to be copied by 

placing a yellow “post-it” sticker or paper clip on each page.  Note:  Wait until 
all pages are identified prior to making any copies; and dependent upon the 
number of copies to be made, advise the requester that the copies may have to 
be mailed the next business day. 

 
− In order that records/documents remain together as filed, do not allow the 

requester to un-staple/un-clip records without supervision. 
 

− The requester is not to be allowed to remove documents from files or from the 
premises unless those documents are copied specifically for the requester by 
staff of the affected office/bureau. 

 
− A public body is only required to make the records available for inspection 

and/or copying.  It is not required to explain or interpret the contents of the 
records.  Thusly, the staff assigned to secure the records should not engage in 
discussions with the requester regarding the content or interpretation of the 
records being inspected.  If the requester has questions, tell him/her to submit 
the questions in writing back to the department or affected unit. 

 
− A public body is not required to create, summarize, or make a compilation of 

voluminous documents. 
 

                                                 
5 MCL 750.491, The Michigan Penal Code: 1931 PA 328, provides for certain penalties for the “willful: mutilation 
or destruction of State agency records.  This is one reason for agency personnel to supervise original document 
inspection in accord with the FOIA.  If there is an attempt to mutilate or destroy documents, the supervising 
employee is expected to immediately terminate the inspection and report the situation to supervisory personnel.  On 
the other hand,  the employee is not expected to physically restrain or confront the individual engaged in the 
misbehavior. 
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Note:  The staff person(s) in the room protecting the original records are not 
expected to explain the contents of the records being inspected. 

 
7. Legislative Requests 

 
In responding to written requests for public records made by Michigan legislators and 
members of congress under the FOIA, the DLEG offices/bureaus, pursuant to Section 
4(1) of the FOIA, and subject to the conditions set forth below, may waive fees for 
providing copies of public records when the affected DLEG office/bureau determines 
that a waiver of fees is in the public interest because the affected DLEG office/bureau 
considers the furnishing of the public records as primarily benefiting the general 
public.  In order for such a waiver to be granted, all of the following conditions must 
apply: 

 
− Total costs in processing FOIA request do not exceed $50; 

 
− The FOIA request is not made on behalf of a third party; and 

 
− The FOIA request is not made by the legislator/congressman for his or her 

personal interests, or for other non-legislative business. 
 

Note:  Copies of written legislative requests must be sent to the DLEG Executive 
office and responses coordinated accordingly with appropriate Executive Office staff, 
prior to the release of the requested information. 
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8. Executive Office Responses to FOIA Denials/Appeals 
 

Section 6(1) of the state’s FOIA requires that DLEG designate an individual as its 
FOIA Coordinator to be responsible for accepting and processing requests for DLEG 
records; and be responsible for approving and denying denials of disclosure in whole 
or in part.  Melvin Farmer was designated (January 22, 2004) as DLEG’s Central 
FOIA Coordinator and, as such, processes most FOIAs regarding DLEG Executive 
Office requests.  Pursuant to Section 6(3) of the FOIA, there are designated FOIA 
liaisons, as assigned, in DLEG’s various bureaus/offices (+28) to perform similar 
functions for their respective agencies. 

 
In regard to appeals of disclosure denials, Section 10 of the FOIA requires that all 
written appeals be submitted to the Director of DLEG who must respond within 10 
business days by issuing a written notice indicating one of the following: 

 
− Reversal of the disclosure denial 
− Upholding of the disclosure denial 
− Reversing in part and upholding in part the disclosure denial 

 
Mr. Stephen Geskey and Ms. Susan Corbin have currently been designated to assist 
the Director to “receive and respond” to Freedom of Information Act appeals for the 
Department in accordance with MCL 15.240, Section 10 of the FOIA. 

 
Standardized Denial/Appeal Response 

 
The DLEG FOIA Denial/Appeal notice language has been standardized, in 
accordance with the above, to read as follows: 

 
“Under the FOIA (MCL 15.240), you may submit a written appeal regarding the 
denial of any portion of your FOIA request to Keith W. Cooley, Director, 
Michigan Department of Labor & Economic Growth, Attention: Stephen M. 
Geskey, Ottawa Building, 4th Floor, P.O. Box 30004, Lansing, Michigan 48909. 
Your appeal must include the word "appeal" and state the reason or reasons for 
reversal of the denial(s). You may also seek judicial review in circuit court within 
180 days after the Department's notice of final determination. If you prevail in 
such action, the court shall award reasonable attorney fees, costs, and 
disbursements. If the court finds the Department's action(s) to be arbitrary and 
capricious, the court shall, in addition to any actual or compensatory damages, 
award punitive damages in the amount of $500.00.” 

 
The current processing of appeals is as follows: 

 
When appeals of FOIA denials by any DLEG unit are made to the Director’s 
office, they are sent to the Central FOIA Coordinator to provide background 
information to assist the Director in preparing the appropriate response.  This 
information is gathered as follows: 



(14) 

− The Central FOIA Coordinator researches the disclosure denial made by the 
DLEG bureau/office to determine whether the unit’s denial was in accordance 
with the FOIA, Attorney General Opinions, and/or Appellate Court decisions 
regarding the FOIA. 

 
− The Central FOIA Coordinator contacts the bureau/office regarding their 

reasons for denial; and also determines whether an extension of the 10 
business days response period is necessary. 

 
− The Central FOIA Coordinator confers with the designated Appeals Officer to 

provide any appropriate assistance. 
 

− When signed by the Appeals Officer, the written response letter is forwarded 
to the Central FOIA Coordinator’s office which makes and sends copies of the 
appeal response to the appropriate bureau/office and mails the original to the 
requester. 

 
− The request is kept on file for a minimum of one year from the date of receipt 

per Section 3(2) of the FOIA.  The department also retains its written notice 
and related materials for a minimum of one year. 
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9. FOIAs Involving Multiple DLEG Units/Other Departments 
 

The purpose of this guideline is to provide guidance in the processing of FOIA 
requests involving multiple DLEG units.  Note: A FOIA request received by any 
DLEG division or any of its employees is a FOIA request to the DLEG. 

 
A. FOIAs Related to the Governor, Lieutenant Governor, and State Legislators 

 
Do not refer FOIA requests to the Governor, Lieutenant Governor, the 
Executive Office of the Governor or Lieutenant Governor, or employees 
thereof; or to State Legislators.  The aforementioned are exempt from 
most provisions of the FOIA per Section 2(d)(i) and Attorney General 
Opinion No. 6390. 
 

B. FOIA Request(s) Involving DLEG Multiple Divisions/Units 
 
Situation 

 
Some FOIA requests to a DLEG unit may also request information/records 
that is in another DLEG unit.  For instance, the Bureau of Construction Codes 
(BCC) sometimes receives FOIA requests for records/information related to 
its, as well as, the Fire Services unit’s activities.  Thusly, even though not in 
the BCC, the BCC cannot certify that the requested Fire Services records do 
not exist in the department. 
 

C. Processing Scenarios 
 

1. Extension of Response Time—Generally, the unit receiving the 
abovementioned multiple division FOIA request should, per Section 
5(6) of the FOIA, issue a notice to the requester extending the period 
for response by an additional 10 business days—stating that the 
additional time is needed to determine the existence of 
records/information in multiple divisions of the department. 

 
2. Referral to Other Units6—A FOIA request or portion of a FOIA 

request that involves another DLEG unit should be immediately 
forwarded to that unit for response.  

 
3. Coordinated Response—The units involved should coordinate their 

responses either separately or as one united response that addresses all 
portions of the FOIA request, including applicable costs to process the 
FOIA. 

 

                                                 
6 Note:  A referral to another DLEG bureau or work unit, however, does not extend the statutory deadline from when 
the FOIA request was first received by an employee in DLEG. 
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D. FOIAs Related to Other Departments 
 

It is the general practice of all Michigan Departments that FOIAs not 
specifically addressed to them are not to be forwarded (I.D. mail, fax, email, 
etc.) or directly referred to them.  Such FOIAs are to be summarily denied.  If 
the information requested is known or suspected to be in another department, 
see Example 6 of Attachment 8 (Example Response Letters) for the suggested 
response format that can be used. 
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10. Guide to Processing Personnel Related FOIAs 
 

The following is intended to provide guidance regarding the release of personnel 
related information requested via the state’s Freedom of Information Act (FOIA) and 
the Bullard-Plewcki Employees Right-to-Know Act (ERKA), 1978 PA 397. 

  
Please note that any requests for personnel related information on employees in 
your bureau should be directed to the Office of Human Resources.  No employee 
information in the supervisor’s possession should be provided or released to 
anyone without first contacting OHR. 
 

A. Freedom of Information Act Exemptions 
 

1. Non Releasable Information 
 

The DLEG may exempt from disclosure certain personnel related 
information/records unless: 

 
− Pursuant to a signed and dated court; or 
− After the informed written consent has been obtained from the person 

whom the requested information/records are about. 
− When a valid subpoena (signed by lawyer or judge) is received by a 

DLEG employee for access/copying of public records, unless 
otherwise arranged, it should immediately be sent/faxed to the DLEG 
Central FOIA Coordinator for processing. 

 
Generally, without the informed written consent of the person involved, 
DO NOT RELEASE7: 

 
− Any information of a personal nature that would constitute a clearly 

unwarranted invasion of an individual’s privacy—Section 13(1)(a) of 
the FOIA. 

 
− Any records/information specifically described and exempted from 

disclosure by another statute or regulation—Section 13(1)(d) of the 
FOIA. 

 
− Any information/records subject to the physician-patient privilege, 

psychologist-patient privilege, the minister, priest, or Christian Science 
practitioner privilege, or other privilege recognized by statute or court 
rule, e.g. attorney work products—Section 13(1)(h). 

 

                                                 
7 Again, for the FOIA exemptions referenced below from Section 13 of the FOIA, you should consult the current 
statute as revisions may have occurred changing what can be claimed or the renumbering/relettering of the 
exemptions. 
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− Test or interview questions and answers, scoring keys, and other 
examination instruments or data used to administer a license, public 
employment, or academic examination, unless the public interest in 
disclosure outweighs the public interest in nondisclosure—Section 
13(1)(k). 

 
− Medical, counseling, or psychological facts or evaluations concerning 

an individual if the individual’s identify would be revealed by a 
disclosure of those facts or evaluation—Section 13(1)(l). 

 
− Information or records that would disclose the social security number 

of any individual—Section 13(1)(w). 
 

− Any interview notes regarding candidates, including communications 
and notes within DLEG or from other entities regarding candidates. 

 
− Certain investigative records compiled for enforcement purposes, such 

as documents gathered regarding a sexual harassment investigation or 
illegal discrimination—Section 13(1)(b). 

 
− Any school transcripts and related educational records covered under 

the Family Educational Rights and Privacy Act of 1974 (Section 13(2) 
of the FOIA). 

 
B. Releasable Information 

 
− Form C-47 and accompanying memo. 

 
− Relevant correspondence/memos. 

 
− Successful candidate’s resume with personal info redacted. 

 
− Unit’s memo/recommendation to fill position to DLEG/OHR and 

EEO/AA Officer, including attachments of: 
 

− Candidate comparison chart 
− Position description 
− Affirmative Action Assessment 
− Applicant notice letter, ads, other announcements 
− Certification of eligible request form/attachments 
− List of unsuccessful candidates (redact addresses, social security 

number, phone number) 
− Position selection criteria 
− Civil Service register (redacted) 
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− Release only the successful applicant’s resume, with appropriate 
redactions. 

 
− Indicate appropriate MCL 15.243 Section 13(1) as reasons for denial 

in response letter. 
 

Note:  After a candidate has been officially hired, it is advised that non-
exempt records, emails, handwritten notes, etc. no longer pertinent to the 
process be routinely culled. 

 
C. Employee Right-to-Know Act (ERKA) 

 
− Under the ERKA the definition of “personnel records” is not the 

intended meaning in the Michigan Freedom of Information Act 
exemption (Court Case Newark Morning Ledger Co. v. Saginaw 
County Sheriff (1994) 514 N.W.2d 213. 204 Mich. App. 215.) 

 
− Provision of ERKA defining personnel records to exclude employee 

references supplied to any employer if identity of person making 
reference would be disclosed does not require reference to be in 
certain form.  Michigan Professional Employees Soc. v. Department of 
Natural Resources (1992) 482 N.W.2d 460, 192 Mich. App. 483. 

 
− Handwritten notes that are taken during employment interview for 

promotion are “personnel records” that should be made available to 
employee under ERKA when requested.  Michigan Professional 
Employees Soc. v. Department of Natural Resources (1992) 482 
N.W.2d 460. 192 Mich. App. 483. 

 
   Disciplinary Actions  MCL 423.506, Section 6 of this Act states: 
 

“(1)  An employer or former employer shall not divulge a disciplinary 
report, letter of reprimand, or other disciplinary action to a third party, to a 
party who is not a part of the employer’s organization, or to a party who is 
not a part of a labor organization representing the employee, without 
written notice as provided in this section. (Emphasis added). 

 
(2) The written notice to the employee shall be by first-class mail to 
the employee’s last known address, and shall be mailed on or before the 
day the information is divulged from the personnel record. 

 
(3) This section shall not apply if any of the following occur: 

 
(a) The employee has specifically waived written notice as part 
of a written, signed employment application with another 
employer. 
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(b) The disclosure is ordered in a legal action or arbitration to a 
party in that legal action or arbitration. 

 
(c) Information is requested by a government agency as a 
result of a claim or complaint by an employee.” 

 
A sample notification letter (No. 9 – Employee Right-to-Know Notice) is in 
Attachment 8, Example Response Letters. 
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11. Employment Histories 
 

Based on research of AG Opinions, Court Decisions, and discussions with Assistant 
AGs, the following information in employment histories may be released/not 
released8: 

 
A. Releasable Records/Information 

 
− Number of days absent from work, including annual/medical leaves 
− Salary history 
− Employment dates 
− Performance evaluations 
− Race/sex 
− Interim ratings (Considered to be disciplinary action; thusly, if 

disclosed to a party outside the department or labor organization that 
represents employees position, a written notice of the disclosure must 
be mailed to the employee’s last known address on or before the day 
the disciplinary related information is divulged.) 

 
B. Redactable/Non-Releasable Information 

 
− Personal information constituting a clearly unwarranted invasion of an 

individuals privacy, or exempt from disclosure by state/federal statute 
or regulation, including: 

 
− Social Security numbers 
− Employee ID numbers 
− Home telephone number 
− Home address (unless related to a union request for a list of the 

names and home addresses of public employees) 
− Medical information 
− Age 

 
Note:  In some instances, the above information may be released if: 

 
− There is written authorization from the affected individuals and 

there are no state/federal statutes/regulations prohibiting the 
release of the requested information. 

 
− The information relates to the individual requesting it, unless a 

state/federal statute/regulation prohibits the disclosure of certain 
information. 

                                                 
8 Inquiry should be made to the Department FOIA Coordinator if there is any uncertainty as to what can be released.  
Future case law decisions or legislation could change the Department’s position or requirements about releasing 
certain records. 
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12. FOIA Requests/Subpoenas for Former Employee Computer Files 
 

Periodically, DLEG receives requests for copies of all emails, computer entries, and 
computer records from computers of former employees.  Per dialogue with the 
Michigan Department of Information Technology (MDIT), the following may be of 
assistance in responding to such requested subpoenas: 

 
1. MDIT owns the computer equipment assigned to DLEG employees 
 
2. When staff leave a DLEG unit, the MDIT removes all hard disk drive contents 

and re-load a standard set of software tools on the computer for reassignment. 
 

3. All email records have a 30-90-day retention schedule and these files are 
generally purged after the 30-90 days. 

 
4. Depending on the employee’s date of departure, the date of the 

requests/subpoena and/or reassignment of their computer, the data 
requested/subpoenaed may not be available. 

 
5. In some instances, MDIT indicates that it may be possible to restore backup 

tapes of email storage and retrieve information at the estimated cost of 
$100.00 or more (see attached). 

 
6. MDIT indicates that all email records have a 90 day retention schedule after 

which the files are purged.  Per the following MDIT spreadsheet, the 
estimated cost to retrieve emails from tape backups is about $100.00; and if 
there are numerous emails from various types or special circumstances, the 
cost may be greater: 

 
 

 
 

 
 
 
 
 
 
 
 
 

 
AGENCY 

INFORMATION 
 

DLEG 
(CIS) 

DLEG 
MSHDA 

DLEG 
UIA 

 
NAME OF MS-EXCHANGE 
ADMINISTRATOR 

 
RANDY ROBB 

 
RANDY ROBB 

 
RANDY ROBB 

 
DO YOU CURRENTLY HAVE AN 
EMAIL RETENTION POLICY? 

 
NONE 

 
NONE 

 
NONE 

 
DO YOU HAVE OFF-SITE STORAGE 
FOR BACK-UPS 

 
YES 

 
YES 

 
YES 

 
TAPE RETENTION TIME 
 

30 DAYS 30 DAYS 30 DAYS 

RESTORE FROM TAPE COST IF 
KNOWN 

UNKNOWN, 
GUESTIMATE @ 
$100 

UNKNOWN, 
GUESTIMATE 
@ $100 

UNKNOWN, 
GUESTIMATE 
@ $100 
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13. Processing Subpoenas 
 

The following (excerpted from several state agencies) provides information that may 
be useful in the processing of subpoenas.  Note:  When uncertain about a particular 
facet of a subpoena, the Agency should contact the Assistant Attorney General 
(AAG) assigned to your Agency for clarification or if Agency management personnel 
believe there is a basis for filing a motion in court to quash the subpoena.  This 
document also includes current DLEG Agencies that have developed their own 
internal procedures to process subpoenas.  

 
A subpoena is a legal document requiring a person to appear in court to give 
testimony or to produce specified records.  A subpoena may also require a person or 
an Agency to deliver specified records to a court or to an attorney.  A subpoena 
should have a witness fee check attached to be valid.  A subpoena has the same 
impact as an order from the court.  Your Agency may need to contact the Assistant 
Attorney General (AAG) assigned to your Agency and ask for clarification, especially 
if it is for staff to appear and/or provide copies of a large number of documents. 

 
Definitions 

 
Agency/Staff The DLEG agency or staff to which a subpoena is 

directed/delivered to. 
 

FOIA A  Freedom of Information (FOIA) is a written request 
submitted to a pubic body’s FOIA coordinator that describes a 
public record sufficiently to enable the public body to find the 
public record.  The Act also provides that “[an] employee of a 
public body who receives a request for a public record shall 
promptly forward that request to the Agency’s designated 
FOIA Coordinator. 
 

Subpoena A subpoena is an order to cause a witness to appear in court 
and give testimony; provide documents by U.S. mail; and/or 
testify regarding Agency documents.  Note:  If an employee is 
ordered to appear in court, the employee must appear unless 
otherwise advised by the Assistant Attorney General (AAG) 
assigned to the Agency. 
 

Subpoena 
Duces 
Tecum 

A subpoena duces tecum is an order to produce a document.  
Such a subpoena may ask to have documents presented for 
copying purposes. 
Note:  All subpoenas must be responded to in some way the 
Agency.  Questions should be directed to the Assistant A.G. 
assigned to the Agency ASAP. 
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Deposition A “deposition” is a question and answer session conducted 

during the discovery phase of a lawsuit or contested case.  It 
typically takes place at the office of one of the attorneys 
representing a party to a civil or administrative action.  If 
employees are called as a witness to testify at a deposition, 
they will be placed under oath and asked questions by the 
attorneys representing the parties to the action.  These 
questions and employee answers will be transcribed by a court 
reporter.  During the deposition, the attorneys may interrupt 
and raise objections.  Because there is no judge present to rule 
on the objections, answers are generally to be subject to 
objections where the attorneys do not agree about the fine 
points of evidentiary admissibility.  If a question raises the 
spectre of unauthorized disclosure of personal information, 
consult with the department attorney before responding. 
 

Hearing A “hearing” is usually a formal proceeding before a judge or 
magistrate.  At a hearing, staff testimony is generally taken 
under oath and transcribed by a court reported into a 
permanent record.  Unlike deposition testimony, because a 
judge or magistrate is present, whenever objections are raised 
by the attorneys, the judge or magistrate may rule on the 
objections.  A “hearing” may also involve an administrative 
contested case or other proceeding and generally, an 
employee may be directed by supervisory personnel to attend 
without the issuance of a subpoena.  If a subpoena for an 
administrative proceeding was issued, it may be pursuant to a 
Court Order or specific statutory authority granted to the 
administrative agency.  Failure to appear may carry the same 
burdens and punishments as if the subpoena was issued by a 
judge in a court of record. 

 
Subpoenas Issued By a Court or Attorney 

 
 A subpoena must: 
 

1. Be entitled in the name of the People of the State of Michigan. 
2. Be imprinted with the seal of the Supreme Court of Michigan or in a format 

approved by the Michigan Supreme Court. 
3. Have typed or printed on it the name of the court in which the matter is 

pending. 
4. State the place where the trial or hearing is scheduled. 
5. State the title of the action in which the person is expected to testify. 
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6. State the file designation and number assigned by the court; and judges cannot 
compel disclosure of confidential information to other persons as his/her 
verbal or written orders are not court orders. 

 
Legal Basis for an Agency to Issue a Subpoena9 

 
An Agency authorized by statute to issue subpoenas when a written request is made 
by a party in a contested case, shall issue subpoenas forthwith requiring the 
attendance and testimony of witnesses and the protection of evidence including 
books, records, correspondence and documents in their possession or under their 
control, if the Agency is satisfied the basis for issuing the subpoena conforms to 
pertinent Court Orders or specific statutory requirements.  The Agency shall revoke a 
subpoena if it discovers the circumstances warrant this action to prevent misuse or 
abuse of Agency subpoena authority.  The Department of Attorney General should be 
consulted about any unusual situation, and particularly if a subpoena was issued 
based on representations made by an attorney, e.g., counsel for a party or someone 
else other than the State agency.  Witness fees shall be paid to subpoenaed witnesses 
in accordance with Sec. 2552 of the Revised Judicature Act, 1961 PA 236.. 

 
Who Receives Subpoenas 

 
A subpoena may be addressed to a specific employee identified by name (Example: 
Mel Farmer); a person in a position within a facility or bureau/office (Example: 
Director); or to a facility or bureau/office (Example:  Office of Human Resources).  
Note: Your Agency, if, not already done, should consider designating a person or 
persons as a Subpoena Coordinator to assure that subpoenas are appropriately 
processed. 

 
Who Issues Subpoenas 

 
Court Rules allow for a subpoena under judicial authority to be issued by a judge or 
an attorney, or only in accord with specific provisions contained in a Court Order, 
e.g., for only certain purposes or only if certain other conditions are met.  A subpoena 
can be signed by a judge, an attorney, or a court clerk or, in limited situations under 
specific State statutes by a specific administrative official.  Note:  An “administrative 
subpoena,” that is issued or signed by the proper official may not conform to the same 
exact form or appearance as a SCAO approved subpoena.  For example, the Michigan 
Civil Service Commission makes use of its own form subpoena for its purposes.  A 
signature is considered valid if it is hand written, stamped, or computer generated. 

 
Acceptance of Subpoenas 

 
A specific bureau/office person should be designated to accept service of subpoenas 
on behalf of employees at their work locations.  Because legal consequences are 

                                                 
9 While some statutes do provide for agency subpoena authority, this authority is not always a general grant of 
authority to issue a subpoena unless a Court Order is obtained. 
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attached for failing to properly comply with or contest a subpoena, the existence of 
one person authorized to accept, process, and route subpoenas will reduce the 
prospect of a subpoena being overlooked or otherwise not followed. If a subpoena is 
received for an individual not at your location, do not forward it.  The subpoena 
should be returned with a cover memo, stating the person is not at this work location, 
and that the Agency is not authorized to accept on his/her behalf.  If the person works 
at another DLEG location, do not forward it, but do provide the correct address. 

 
Since most subpoenas are a form of a court order, some may require instruction from 
the AAG assigned your unit prior to any action.  Upon acceptance of a subpoena, it 
must be faxed/sent to the appropriate staff/AAG for review.  Include in a cover page 
indicating intent to comply, or not comply, and any concerns. 

 
− Only designated persons are authorized to accept service for the Department 

and the Director.  A subpoena should never be accepted on behalf of the 
DLEG, the Director, or the State of Michigan unless you have designated as 
the authorized recipient. 

 
Personal Service/Certified Mail 
 
 As previously stated: 

 
− DO NOT FORWARD SUBPOENAS TO OTHER LOCATIONS FOR 

HANDLING.  If your Agency does not have the requested documents, the 
subpoena should be returned to the sender with a cover memo stating such 
and, if known, advising where said documents may be located.  A 
subpoena should not be accepted if the person named (employee is on a 
leave and not expected back to work within a reasonable time frame).  For 
example, if an employee is on extended medical leave, or has just begun a 
two-week vacation, do not accept service of a subpoena on that 
employee’s behalf.  If personally served (not by mail), advise the process 
server or person delivering the certified mail or subpoena that the 
employee is on a leave and that the Agency is not authorized to accept 
service of the subpoena on his/her behalf.  In accordance with the FOIA, 
the home address of the employee should not be disclosed to the process 
server. 

 
− If an employee is expected back in a day or two, service of a subpoena can 

be accepted. 
 

− If a subpoena is accepted in error, immediately contact the AAG assigned 
to your unit for guidance through your supervisory channels. 
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Subpoenas Regarding DLEG Litigation 
 

Prior to compliance with a subpoena that relates to pending DLEG-related litigation 
the Department of Attorney General should be contacted.  THE AGENCY SHOULD 
NOT TAKE ACTION until it receives instructions from the Department of Attorney 
General. 

 
− If unable to determine whether the subpoena is related to pending litigation, 

contact the AAG assigned to your Agency. 
 

− If the subpoena requires disclosure of documents which the DLEG would 
normally object to providing in discovery, the Agency should clearly identify 
the documents under objection and inform the AAG assigned to the Agency. 

 
− The person(s) designated to receive subpoenas should remember to make 

available a complete copy for the Department of Attorney General of exactly 
what is provided in response to the subpoena.  The Agency/staff should make 
one copy before redactions and one copy after redactions. 

 
− Supply the AAG a copy of all correspondence (not necessarily the documents 

provided as attachments/enclosures) related to the subpoena. 
 

− Documents proposed to be disclosed should be provided and reviewed by the 
appropriate AAG before disclosure to the third party. 

 
Subpoenas Regarding Non-DLEG Litigation 

 
If the subpoena is for a matter unrelated to DLEG litigation, e.g., a criminal matter, 
divorce case, child custody case, etc., the Agency/staff must review the subpoena 
carefully and try to determine the following: 

 
Testimony In Court 

 
− If the subpoena requires testimony in court, then the Agency/staff must ensure 

that the subpoena is complied with unless the Department of Attorney General 
is successful in obtaining a court order to quash the subpoena. 

 
− The Agency/staff or AAG may contact the attorney who issued the subpoena 

to obtain clarification of what is being requested. (Always have the AAG 
contact legal counsel issuing the subpoena unless otherwise advised). 

 
− If there are serious concerns as to the nature of the documents requested in the 

subpoena, the AAG assigned your unit should be contacted for guidance. 
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− The person(s) appearing in court with the documents on behalf of the Agency 
should advise the Judge of any privacy and confidentiality concerns in 
disclosing the documents. 

 
− The person(s) appearing in court with the documents should remember to take 

both the original and certified copy of documents being requested.  If there are 
objections to documents put those copies in a separate envelope marked 
“confidential.”  Verbally raise concerns with the Judge as to reasons for 
confidentiality. 

 
− The person(s) appearing in court with the documents should be familiar with 

documents being provided, the documents not being provided, and the reasons 
for not providing ordered documents. 

 
− The person(s) appearing in court should immediately after the proceeding 

report to Agency management personnel what transpired.  A copy of a 
transcript for the proceedings may become necessary, if the interests of the 
Agency or State of Michigan were implicated. 

 
Providing Documents Outside of Court 

 
− If the subpoena issued by an attorney requires that documents be provided to 

the attorney who issued the subpoena or to a copying service, then the 
Agency/staff must determine whether privacy and confidentiality are at issue 
prior to complying with the subpoena.  Consideration should also be given to 
seeking Department of Attorney General advice about seeking a protective 
order or for the initiation of an action to quash the subpoena. 

 
− If the documents requested are of a confidential nature (e.g. client 

psychological/medical report) and are regarding a person represented by the 
attorney who issued the subpoena, the documents should be provided with a 
cover memorandum identifying the specific documents that are confidential.  
Certain records cannot be released without an order signed by a judge. 

 
− If the documents requested are of a confidential nature and are regarding a 

person not represented by an attorney making the request, then the 
Agency/staff should respond by stating “we object to providing the 
documents, unless a waiver for release of the specific documents is provided.” 

 
− Agency management should determine whether the Department of Attorney 

General should be consulted or AAG representation requested.  This is 
particularly when an employee may be questioned or asked to respond to 
questions posed by an attorney, e.g., interrogatories, deposition testimony, or 
during other formal proceedings. 
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Confidential Records 
 

IF A CONFIDENTIAL RECORD IS SUBPOENAED for presentation before a court, 
an explanation of the confidentiality imposed by law must be made to the court, prior 
to the court hearing if possible, and a request made that the court excuse the Agency. 

 
If the Agency is not excused, the record must be produced in obedience to the court’s 
order. 

 
Consult with the assigned AAG and discuss concerns and procedure and manner in 
which the concerns are presented to the court.  IF A WORKER IS SUBPOENAED 
TO TESTIFY or supply confidential information, the court must be reminded of the 
confidentiality imposed by law. 

 
Testifying about confidential records is the same thing as providing copies – that is, 
both involve the release of protected personal information. Thus, the federal/state 
regulations may prevent the Agency/staff from testifying unless one of the exceptions 
specified in the regulations has been satisfied. 

 
If the subpoena indicates that the Agency/staff are to appear at a deposition or a 
hearing, it is advised that the Agency/staff attend the deposition or hearing, whether 
or not there is a court order, written consent, or other disclosure authority. 

 
1. At a hearing:  If the Agency/staff do not have authority to release the 

information (e.g., written consent, a court order signed by a judge, etc., as 
specified in the federal regulations), explain this lack of authority to the judge 
or magistrate and indicate that the Agency/staff can only testify or provide the 
information if the federal/state regulations have been satisfied.  Agency/staff 
may read the following statement to the judge or magistrate in such situations: 

 
“The [insert Agency name] required by the [insert federal/state/regulation/ 
statutes] and its implementing regulations to ensure that personal 
information about clients is kept strictly confidential.  The court should 
refer to… [insert reference].” 
 

This statement should provide a judge or magistrate with sufficient legal 
authority to justify the Agency’s decision to maintain confidentiality until the 
provisions of federal/state law have been fully satisfied.  Oftentimes, a judge 
or magistrate will instruct a person that if he or she doesn’t consent to the 
release of information, their case may have to be dismissed.  This will often 
persuade the person to give verbal consent to the judge or magistrate on the 
record.  Because the consent is on the record, there is a permanent 
memorandum of the person’s consent, which is sufficient to authorize the 
release of personal information.   
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2. At a deposition:  If the Agency/staff does not have authority to disclose 
certain information (e.g., written consent, a court order, etc., as defined in the 
appropriate federal/state regulation/statute), explain that the Agency/staff will 
not be able to answer any questions, or provide any information about a client, 
until the requirements of the particular regulation or statute have been met. 

 
If a judge tells the Agency/staff to answer a question which would result in the 
release of personal information for which the Agency/staff do not have prior 
legal authorization to release, the Agency/staff should follow the judge’s 
instructions and answer the questions as if they had obtained the client’s 
consent prior to the hearing. 

 
In the unlikely event that a judge instructs the Agency/staff to release the 
Agency’s personal information which the Agency/staff would not release even 
to the client/person, it is advised that the Agency/staff explain the Agency’s 
reluctance to the judge by citing to the appropriate reference(s) (e.g., 
requirements of the Veteran’s Administration, Social Security Administration, 
etc.  If the judge still insists that the Agency/staff provide the information, the 
Agency/staff should request to speak to the judge “off the record” and explain 
that the Agency/staff have been advised by the Michigan Attorney General to 
maintain confidentiality until the Agency/staff are able to secure the benefit of 
legal counsel in any situation where the Agency/staff are unsure.  In this 
instance, a judge may threaten the Agency/staff with contempt, or may recess 
and allow you to contact the AAG.  If the Agency/staff are threatened with 
contempt, the Agency/staff must then decide, based on all the circumstances, 
whether to safeguard client confidentiality, even if doing so could result in the 
imposition of sanctions, including fines and jail. 

 
Personnel Files 

 
If the subpoena is for copies of employment records of either the plaintiff or the 
defendant, the Agency/staff should advise the Office of Human Resources to comply.  
The employee whose records have been subpoenaed are usually notified.  This gives 
the employee additional notice to file his/her objection to the subpoena.  (Most 
common examples of subpoenas for personnel files are wages, divorce, or child 
custody cases.) 

 
Note that there are several circumstances where an Agency might object to complying 
with a subpoena for employment records, such as: 

 
− When the records requested are those of an employee who is not named in the 

lawsuit and no authorization for release is provided. 
 

− When release of any of the information would create a conflict with another 
privacy statute (e.g., HIPPA, CFR 361.38). 
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− When there is no signed authorization to release records with the subpoena, 
the requester is generally informed that due to confidentiality 
statutes/regulations, the Agency is withholding and/or redacting certain 
information/records, including: 

 
− Psychological or medical reports 
− All social security numbers 
− All personal phone numbers 
− All personal addresses 
− All birthdates/age information 
− All employee ID numbers (state/federal, etc.) 
− Family member names, addresses, phone numbers 
− Substance abuse assessments 
− Sex Offender registrations 
− LIENS 
− Any records whereby the disclosure would constitute a clear violation of 

an individual’s privacy 
 

Note:  The following copies of redacted items to retain the above confidentiality may 
be released: 
 

− Employment records/applications 
− Earnings/payroll records, time cards/attendance sheets 
− W-2 forms 
− Correspondence 
− Accident reports, less any medical/psychological information 
− Workers Comp claims, less any medical/psychological information 
− Insurance records, medical/psychological information 

 
The AAG assigned to the Agency should be contacted whenever there is concern 
about compliance (i.e. do not refuse to comply without first contacting the AAG). 

 
Subpoenas for Non-Documents, such as audio or video tapes.  If such a subpoena is 
received, the Agency/staff should contact the AAG for guidance. 

 
Video Tapes of Critical Incidents 

 
The tapes must be reviewed carefully by the AAG and contact must be made with the 
appropriate Agency personnel to discuss the content of the tapes before they are 
provided. 
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Processing Fee Checks10 
 

A subpoena should include a processing fee (usually $6.00 for forwarding documents 
and $12.00 for personal appearances) attached.  The check must be forwarded to the 
Agency, or: 

 
State of Michigan 
Department of Labor & Economic Growth 
Office Services Mailroom 
7150 Harris Drive, P.O. Box 30015 
Lansing, MI 48909 
 

If no processing fee check is attached and documents have been requested, calculate 
the total amount due for the documents and invoice per the Example 9, Subpoena 
Notice letter as shown in Attachment 8 (Example Response Letters) or a similar 
invoice document. (Note:  Certain assessed costs may be contested on a case-by-
case). 

 
Note:  Subpoenas issued by state agencies/courts may not include fee checks. 

 
Payment for Documents Requested by Subpoenas 

 
Provide the documents with a cover letter explaining that the cost for providing them 
is calculated as indicated below and state the total amount due (the same as a FOIA 
invoice): 
 

Effective October 1, 2007 
Service Cost 

Duplication Per Page $00.25
Hourly Labor (including benefits $16.20 + $6.80 
General Office Assistant 5) 

Per hour $23.00

Hourly Labor (including benefits)  
Most capable employee 

Varies

Postage Actual
Per Ream of Paper Postage (ream = 500 pages) $6.38
Photo Discs (each) $15.00
Photo Sheets Per Page $1.00
Audio Tapes, Etc. Actual
Other Actual

 
Payments are to be made as indicated.  When the payment is received, forward it to 
the DLEG Office Services Mailroom as indicated above. 

                                                 
10 The Revised Judicature Act (RJA). 1961 PA 236: MCL 600.2552 provides for the statutory fee amounts for a 
subpoenaed witness. 
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14. DLEG Litigation Coordination 
 

The DLEG Executive Office designates a “Litigation Coordinator” to whom copies of 
all lawsuits against DLEG should be sent so that he/she can: 
 

− Make sure DLEG actions are timely so that lawsuits are not simply lost due to 
in action. 

− Keep the Executive Office aware of such proceedings. 
− Coordinate the gathering of applicable information/records from impacted 

DLEG offices/bureaus needed for AG representation. 
− Be responsible to ensure that “Requests for Representation” are timely made 

to the Office of Attorney General. 
− Monitor the appropriate AG and/or Court actions until legal disputes against 

are resolved. 
 

When it is determined that as a result of legal action against DLEG, representation 
by the Office of Attorney General is required, the DLEG Executive Director must 
process a “Request for Representation” (see sample).  Note:  Only the Office of 
Attorney General is authorized to represent the state regarding litigation against 
the state. 
 
The current DLEG Litigation Coordinator is: 
 
Name: ________________________________ 
Phone: ________________________________ 
Fax: ________________________________ 
 
 


























































































































































